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EU EXIT LEGISLATION - PROTOCOL WITH SCOTTISH PARLIAMENT: 
 
THE RECIPROCAL AND CROSS-BORDER HEALTHCARE (AMENDMENT ETC.) (EU 
EXIT) REGULATIONS 2020 
 
I am writing in relation to the protocol on obtaining the approval of the Scottish Parliament to 
the exercise of powers by UK Ministers under the European Union (Withdrawal) Act 2018 in 
relation to proposals within the legislative competence of the Scottish Parliament. 
 
In making the proposed Instrument, the UK Government will also exercise powers under the 
Healthcare (European Economic Area and Switzerland Arrangements) Act 2019, which rest 
with the Secretary of State.  There are no parallel powers exercisable by the Scottish 
Ministers under the 2019 Act.  However, by virtue of section 5(1) of the Act the Secretary of 
State is required to consult the Scottish Ministers before making regulations under section 2 
which contain provision which is within the legislative competence of the Scottish Parliament.   
 
As you know, the Cabinet Secretary for Government Business and Constitutional Relations, 
Michael Russell MSP, wrote to the Convenors of the Finance & Constitution and Delegated 
Powers and Legislative Reform Committees on 11 September 2018 setting out the Scottish 
Government’s views on EU withdrawal.  It remains the case that as the end of the transition 
period nears we must respond to the UK Government’s preparations  as best we can.  It is 
our unwelcome responsibility to ensure that devolved law continues to function on and after 
the end of the transition period.  
I attach a notification which sets out the details of the SI that the UK Government propose to 
make, The Reciprocal And Cross-border Healthcare (Amendment Etc.)(EU Exit) Regulations 
2020 and the reasons why I am content that Scottish devolved matters can be included in 
this SI.  Please note, we are yet to have sight of the final SI and it is not available in the 
public domain at this stage.  We will, in accordance with the protocol, advise you when the 
final SI is laid and whether the final SI is in keeping with the terms of this notification.   
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I am copying this letter to the Convener of the Delegated Powers and Law Reform 
Committee.  
 
I look forward to receiving your response within 28 days from the date of this letter. 
 
 
 

 
 
 

 
 

JEANE FREEMAN 

http://www.lobbying.scot/


NOTIFICATION TO THE SCOTTISH PARLIAMENT 

1. Name of the instrument and summary of proposal 
 
The Reciprocal and Cross-Border Healthcare (Amendment etc.) (EU Exit) Regulations 2020. 
 
2. Summary of proposals 
 
The Regulations, under the affirmative procedure, will be made by the Secretary of State using 
powers conferred by section 8(1) of, and paragraph 21 of Schedule 7 to, the European Union 
(Withdrawal) Act 2018, and sections 2(1) and (2)(f) and (h) and 7(2) and (3) of the Healthcare 
(European Economic Area and Switzerland Arrangements) Act 2019.  
 
The 2019 Act was introduced as a result of the UK’s decision to leave the EU.  It provides the 
Secretary of State with the legislative means to respond to a wide range of possible outcomes 
of the UK’s exit from the EU in relation to reciprocal healthcare, including the implementation 
of new reciprocal healthcare agreements with an EEA state (or Switzerland). It sits alongside 
the European Union (Withdrawal) Act 2018 and other legislation as part of the UK 
Government’s legislative response to the UK’s withdrawal from the EU.   
 
The planned Instrument will amend three Statutory Instruments that were introduced in a 
no-deal policy context.  Amendments are needed to ensure they are functional at the end of 
the Implementation Period (IP) and in line with the current policy framework and the 
European Union (Withdrawal Agreement) Act 2020. 

  
In summary the Instrument will: 

 Amend the Social Security Coordination (Reciprocal Healthcare) (Amendment etc.) 
(EU Exit) Regulations 2019 to reflect certain healthcare entitlements in the 
Withdrawal Agreement, the EEA EFTA Separation Agreement and the Swiss Citizens' 
Rights Agreement. 

 

 Amend the National Health Service (Cross-Border Healthcare and Miscellaneous 
Amendments etc.) (EU Exit) Regulations 2019, substituting references to exit day with 
references to the IP completion day (which is 11 pm on 31st December 2020) and 
omitting provisions which would otherwise continue on a transitional basis.   Scotland 
has an equivalent Instrument, The Cross-border Health Care (EU Exit) (Scotland) 
(Amendment etc.) Regulations 2019.  We plan to bring forward amendments to that 
SSI in due course.  

 

 The Instrument will also make a consequential amendment to the Healthcare 
(European Economic Area and Switzerland Arrangements) (EU Exit) Regulations 2019 
by omitting functions relating to transitional reciprocal arrangements. 

 
 
 



 
 
3. Why are these proposals necessary? 
 
The above Statutory Instruments were introduced in a no-deal policy context.  Amendments 
are needed to ensure they are functional at the end of the IP and in line with the current 
policy framework and the European Union (Withdrawal Agreement) Act 2020. 
 
This instrument is required to address failures of retained EU law to operate effectively and 
other deficiencies arising from the withdrawal of the United Kingdom from the European 
Union, including deficiencies arising from the end of the IP and other effects of the 
Withdrawal Agreement; the EEA EFTA Separation Agreement and the Swiss Citizens' Rights 
Agreement. 
 
The citizens’ rights provisions in the Withdrawal Agreement give certain UK and EEA citizens 
living in the UK or a EEA country other than their country of affiliation, by the end of the IP, 
the right to continue to access state healthcare in that country.   This includes state 
pensioners (the largest group); those on transferable benefits and certain workers.  Post IP, 
these cohorts can also continue to use the S2 scheme for planned treatment in the UK and 
other EEA countries; and the European Health Insurance Card (EHIC) for necessary treatment 
in the event of illness or accident during short-term travel to those countries.  The Instrument 
will makes provision for this arrangement.     
 
4. Scottish Government categorisation of significance of proposals 

 
The Scottish Government categorise the proposals as Category A, issues which the Scottish 
Parliament should regard as technical and ensure the  continuity of law post IP.  There are  no 
significant policy decisions for Scottish Ministers to make. 

 
5. Impact on devolved areas 

 
At this time the UK Government reimburses EEA countries and Switzerland for the cost of 
providing treatment for UK citizens under EU Co-ordination of Social Security Regulations, 
which include healthcare.  Following the IP this Instrument will enable the UK Government to 
continue to administer and fund reciprocal healthcare on a UK-wide basis, although 
notwithstanding provisions in the Withdrawal Agreement; the EEA EFTA Separation 
Agreement and the Swiss Citizens' Rights Agreement, the future of reciprocal healthcare has 
yet to be determined as negotiations between the UK and EU are ongoing. 
 
6. Any other impact assessments? 
 
We believe that the Department of Health and Social Care are carrying out an Impact 
assessment.  

7. Stakeholder engagement/consultation 
 



There has been no stakeholder engagement or consultation as the amendments are of a 
technical nature and are required to ensure continuity of law.  
 
8. Summary of reasons for Scottish Ministers’ proposing to agree to UK Ministers 

legislation following consultation 
 
The Instrument will include certain provisions that may be made by Scottish Ministers in 
exercise of their powers under the European Union (Withdrawal) Act 2018.   Moreover, it will 
use  powers in the Healthcare (European Economic Area and Switzerland Arrangements) Act 
2019, which  rest with the Secretary of State.   
 
There are no parallel powers exercisable by the Scottish Ministers under the 2019 Act.  
However, by virtue of section 5(1) of that Act the Secretary of State is required to consult the 
Scottish Ministers before making regulations under section 2 which contain provisions which 
are within the legislative competence of the Scottish Parliament.   
 
The Instrument is necessary to amend the statute book to allow the UK Government to 
continue to make payments and administer reciprocal healthcare on a UK-wide basis post IP, 
including the reciprocal arrangements contained in the Withdrawal Agreement.   On that 
basis, Scottish Ministers are minded to agree to the proposals so that reciprocal healthcare 
can continue post IP, without hiatus, as far as that can be achieved.   
 
9. Intended laying date 
 
The UK Government plan to lay the Instrument at the end of September. 

10. Does the Scottish Parliament have 28 days to scrutinise Scottish Ministers’ proposal 
to consent? 

Yes 
 
11. Information about any time dependency associated with the proposal 
 

The legislation is required to give effect to future reciprocal healthcare arrangements post 
31 December 2020. 

12. Any significant financial implications 
 

No.  The UK Government currently fund and administer reciprocal healthcare on a UK-wide 
basis.  The Scottish Government has been explicit in discussions with the UK Government that 
this must continue when the UK leaves the EU, as have the other devolved administrations.  
The UK Government has agreed that the existing funding arrangements will continue post EU 
Exit, regardless of the future shape of reciprocal healthcare.  
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